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The transatlantic dispute over the regulation of genetically modified (GM) foods
and crops has been troubling us almost as long as it has troubled the United
States and the European Union. Back in 1999, we—a lawyer (Shaffer) and a
political scientist (Pollack) at the University of Wisconsin-Madison—began a
joint project on transatlantic governance, which we saw as an ambitious, if
flawed, effort to facilitate and oversee the operation of a transatlantic market-
place in the absence of formal transatlantic institutions. More concretely, we
saw the United States and the European Union building increasingly close
links and engaging in joint governance at three levels: the intergovernmental
level of high-level contacts between Washington and Brussels; the transgov-
ernmental level of direct agency-to-agency links among lower-level officials
in day-to-day domestic regulation; and the transnational level of direct civil-
society cooperation among American and European businesses, labor unions,
environmentalists, and consumer advocates. We were impressed, back then, by
the depth of day-to-day cooperation in areas like competition policy, yet we
also recognized that some areas were proving more resistant to joint, techno-
cratic governance, and we undertook a preliminary case study of GMO regu-
lation to understand why some issue-areas seemed more difficult to govern
jointly than others. Put simply, we knew back then that GMOs posed a tough
issue for transatlantic cooperation, one in which the US and EU regulators
were protective of their respective regulations and regulatory frameworks, and
in which interest groups and civil society could be easily mobilized to set limits
on any cooperative efforts upon which regulators might agree.

Almost a decade later, we see the transatlantic dispute over GMO regulation
not simply as a tough nut to crack, but as a remarkable case study of the failure
of cooperation. The United States and the European Union, two long-time
democratic allies, have continued and in some cases deepened their economic
integration and efforts at regulatory cooperation during the past decade across
a range of issue-areas (despite US-European political differences, such as over
the invasion of Iraq). Yet in the case of GMOs we have seen ongoing stark dif-
ferences in regulatory standards and regulatory frameworks; stillborn efforts at
bilateral regulatory cooperation; persistent battles and logjams in multilateral
regimes like the World Trade Organization (WTO) and the Convention on
Biodiversity; and finally a so-far unsuccessful effort to litigate a resolution of
the problem through the WTO dispute settlement process. Why, we wanted
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1

Introduction and Overview:
Biotechnology, Risk Regulation,
and the Failure of Cooperation

In 1992, the United States (US) Food and Drug Administration (FDA) approved
the first genetically engineered food—Calgene’s Flavr Savr Tomato—for sale
and marketing in the US. Encouraged by a favorable US regulatory system
and the lack of serious domestic political challenge, US scientists have subse-
quently created, farmers have grown, and companies have marketed a wide
range of genetically modified (GM) foods and crops. By the end of the 1990s,
in “the most rapid adoption of a new technology in the history of agriculture,”
some 60 per cent of the processed foods available in US grocery stores were
derived from transgenic varieties, more popularly referred to as genetically
modified organisms (GMOs).! By the end of 2003, the estimate had risen to
“between 70 and 75 per cent of all processed foods available in US grocery
stores.”? By 2007, approximately 89 per cent of soybeans, 83 per cent of cot-
ton, and 61 per cent of corn grown in the US consisted of genetically modified
varieties, and these figures have been rising annually.® US farmers also grow
genetically engineered canola, potatoes, tomatoes, papaya, squash, and sun-
flowers among other foods, although to much lesser degrees.

By contrast with the US embracing agricultural biotechnology, European
Union (EU)* regulators and the public have taken a far more cautious
approach to GMOs, treating genetically modified foods and crops as different
from their conventional counterparts, and adopting increasingly strict and
complex regulatory procedures for their approval and marketing. Unlike in
the US, GM foods and crops face considerable regulatory hurdles in the EU,
including requirements for mandatory pre-approval of all GM products, as
well as provisions on the mandatory labeling and traceability of all GM pro-
ducts, which have made it difficult and sometimes impossible for US farmers
to export GM foods to markets in Europe. They also face greater social
resistance, with activists campaigning against GM foods and ripping up GM
crops from fields, and public opinion far more mobilized over GM foods than
in the US.

Mark pollack Ch01.indd 1 @ 1/28/2009 12:34:20 PM



When Cooperation Fails

In an age of increasing international trade and economic interdependence,
these sharp and persistent regulatory differences have resulted in ongoing
transatlantic and now global disputes where economic interests and social val-
ues clash, in what some political scientists have called “system friction.”S By
the late 1990s, stricter European regulations and slower European regulatory
approval processes for new GM varieties raised potentially serious obstacles to
the export of agricultural products, first from the US and then from other agri-
cultural producers. A potential international trade war loomed. More broadly,
the regulatory systems of the two largest and most powerful markets on earth
came into conflict.

Throughout the past decade, US and EU representatives have concurrently
dueled and attempted to find some common ground, or at least manage the
conflict over their respective approaches to biotechnology regulation. They
have formed numerous bilateral networks of government officials, scientists
and civil society representatives to engage in joint consultation and efforts to
coordinate, where possible, their distinct approaches.® They have also discussed
and negotiated the issues in multiple multilateral contexts, such as before the
Organization for Economic Cooperation and Development (OECD); the inter-
national food standard setting body, the Codex Alimentarius Commission;
the international trade body, the World Trade Organization (WTO); and
an international environmental body, the Conference of the Parties to the
Convention on Biodiversity and its Biosafety Protocol. Despite these efforts,
the two transatlantic partners have failed, either bilaterally or in multilateral
regimes, to reach any fundamental agreement on the regulation of agricul-
tural biotechnology. After considerable internal debate and delay, the Bush
administration finally filed a legal complaint before the WTO in May 2003,
joined by Canada and Argentina, maintaining that the EU’s regulatory deci-
sions over GM crops and foods violated the EU’s international trading com-
mitments, which finally resulted in a panel decision adopted by the WTO
Dispute Settlement Body in November 2006. Even after the WTO ruling, how-
ever, the fundamental differences between the US and EU regulatory systems
remained deeply entrenched and resistant to change and the fate of GM foods
and crops remained deeply contested and uncertain.

The transatlantic GMO dispute has brought into conflict two longtime
allies, economically interdependent democracies with a long record of bilat-
eral and multilateral cooperation in both economics and security. Yet the dis-
pute has developed into one of the most bitter and intractable transatlantic
and global conflicts, resisting efforts at resolution in bilateral networks and
multilateral regimes alike, and resulting in a bitterly contested legal battle
before the WTO. Indeed, our account, with its emphasis on the intractabil-
ity of the GMO dispute and the strikingly limited contribution of bilateral
networks and multilateral regimes, contrasts sharply with most other books
and articles about international cooperation, which are essentially optimistic
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accounts of how cooperation under anarchy is possible and can be facilitated
by international regimes. The general form of such studies falls into what
might be called a Home Depot theory of international cooperation: “You can
do it, we can help.””

Our account of agricultural biotech regulation, by contrast, emphasizes
the difficulties, the limits, and in many instances the outright failure of inter-
national cooperation in regulating GMOs. How can we explain the origins
of this dispute, its intractability, and the repeated failures of cooperation?
What happens to international law and to international regulatory institu-
tions when the two economic powers clash? Just as importantly, what role, if
any, can international regimes play when cooperation fails? What domestic
legal, administrative and commercial responses take place in the face of pro-
longed diplomatic stalemate? To answer these questions, we argue, analysts
need to focus on multiple levels: on the domestic sources of the dispute, on
the international efforts at bilateral and multilateral cooperation, and at the
interaction between the domestic and international levels. This book specif-
ically addresses the following questions:

® What are the domestic sources of international disputes? Starting at the
domestic and EU levels, we ask what explains the different policies on
agricultural biotechnology in the US and EU. What are the respective roles
of interests, institutions, and ideas in explaining these differences? Do
these differences reflect deep philosophical divisions between Europeans
and Americans about the regulation of risk to their societies? How deeply
entrenched or path-dependent have their policies become?

® What are the obstacles to cooperation and to “deliberation” at the bilateral
level? In light of the considerable externalities that each side’s policies had
on the other in a global economy, and the prospects of a potential trade
war, many scholars and practitioners placed their hope in the promise
of informal transatlantic networks to deliberate jointly and identify the
best policies for biotech regulation. What evidence is there of deliberation
in these encounters, and why has joint deliberation failed to resolve the
dispute?

® What are the obstacles to cooperation at the multilateral level? What happens
within multilateral regimes when bilateral cooperation between powerful
states fails? What strategies do powerful states use to attempt to export
their policies internationally, such as forum shopping among interna-
tional institutions in a fragmented international law context? How does
distributive conflict affect the functioning of institutions, including the
interaction among them? What happens to the interaction of hard (bind-
ing) and soft (voluntary) international law regimes?

* What role can the WTO play when cooperation fails? In light of the fail-
ures of both bilateral and multilateral cooperation, the US and the EU
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became embroiled in WTO litigation. How does the WTO judicial process
attempt to exercise influence in managing such a conflict, in the face
of entrenched differences between the WTO’s two most powerful mem-
bers? Can the WTO facilitate a resolution of such a dispute, or will it only
exacerbate the conflict and create a public-opinion backlash to its own
legitimacy?

® Finally, what influence do international political, legal, and market pressures
have on the domestic laws and policies of each side? Do we find evidence
that the US is “trading up” to the EU’s more precautionary standards, or
has WTO pressure led the EU to liberalize or “trade down” its restrictive
policies? Or, alternatively, are each side’s policies too entrenched to be
changed significantly even in the face of intense international pressure?

In this book, we investigate these challenges—the obstacles to reconciling
regulatory differences through international cooperation, and what happens
when cooperation fails—through the prism of the US-European dispute over
the regulation of agricultural biotechnology or GMOs. The book addresses
the dynamic and reciprocal interactions of domestic law and politics, trans-
governmental and transnational networks, international regimes, and global
markets, through a theoretically grounded and empirically comprehensive
analysis of the governance of GM foods and crops.

Crucially, while the primary focus of our analysis alternates between the
domestic and international levels in the various chapters of the book, we do
not analyze these two levels in isolation, but examine the interactions between
them. Thus, for example, we demonstrate that the deeply politicized, entrenched
and path-dependent nature of GMO regulation in the US and the EU has fun-
damentally shaped negotiations and decision-making at the international
level, limiting the prospects for deliberation and providing incentives for both
sides to engage in hard bargaining and to “shop” for favorable international
forums. In addition to this bottom-up perspective, however, we also take a
top-down approach, examining the impacts and the limits of transnational
and international pressures on domestic laws and politics. Both foreign mar-
ket pressures and international regimes, we argue, have exerted pressures for
change in the US and the EU, empowering some actors and weakening others
within domestic political and legal processes; yet the impact of these inter-
national pressures has been blunted by deeply entrenched, path-dependent
patterns of interests and institutions on both sides of the Atlantic.

In this introduction and in the subsequent chapters of the book, we offer
five inter-related arguments, five sets of answers to the above questions about
the origins of the transatlantic and global disputes, the obstacles to resolv-
ing these disputes both bilaterally and multilaterally, the risks and potential
rewards of legal recourse to the WTO, and the impact of international and
transnational developments on domestic regulatory systems in the US, the EU
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and other countries. In analyzing the ongoing struggle over the regulation of
agricultural biotechnology, we draw upon and seek to contribute to rich litera-
tures on politics and law, at both the domestic and international levels.

First, at the domestic level, we ask (in Chapter 2) why the US and EU sys-
tems for the regulation of GM foods and crops look so different, and we survey
theories of comparative law and politics that attribute differences in domestic
regulation to differences in organized interests, political institutions, culture
and ideas, and contingent events, respectively. Although multiple factors con-
tributed to the polarization of US and EU regulatory approaches, we show why
the best explanation for the differences lies neither in innate or “essentialist”
forms of culture (such as US and European attitudes toward food, risk or tech-
nology) nor in institutions alone (such as US specialized agencies compared to
European political processes), but in the ability of interest groups to capitalize
on preexisting cultural and institutional differences, with an important role
played by contingent events such as the European food-safety scandals of the
1990s. We ask, in particular, about the development of the two regulatory sys-
tems over time, drawing on the historical institutionalist literature to under-
stand the conditions under which different regulatory systems are subject to
inertia or path-dependence, resisting pressures for change or displaying the
change only at the margins. The stark differences in the US and EU regulatory
systems were not preordained, we argue, by the interest-group, institutional
or cultural configurations of the two sides; but the differences are real and
strongly resistant to change. The friction between them has led to increasing
trade conflicts and legal disputes, spurring calls for greater transatlantic and
international coordination, to avoid, in particular, the threat of a transatlantic
and global trade war.

Second, at the international level, we draw upon a growing body of inter-
national relations and international legal scholarship that focuses on the
promise of regulation through transnational networks, with a particular
emphasis on the prospect of “deliberation” as a form of decision-making in
which governmental and nongovernmental actors put aside fixed positions
and negotiating tactics in favor of a collective search for better understanding
and better policy. We find, however, that the record of transatlantic cooper-
ation on GMOs has largely been one of failure, despite hopes for a new type
of bilateral collaboration through flexible and deliberative networks of gov-
ernment regulators and civil-society groups.® Although we find a wealth of
transatlantic governmental, scientific, business, and civil society networks
arising to address the regulation of GMOs (examined in Chapter 3), the record
of US-EU regulatory cooperation on agricultural biotechnology has shown
only limited evidence of genuine deliberation, particularly deliberation with
concrete policy consequences. Deliberation, we argue, is a hothouse flower
that flourishes only under restrictive conditions, and the sharp disagreements,
intense politicization, and distributive conflicts that characterize agricultural
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biotechnology have all prevented US and EU policymakers from engaging in
a joint deliberative search for the best policy in this area.

Third, we argue that the record of multilateral cooperation (undertaken
within overlapping regimes such as the WTO, the Convention on Biodiversity,
the OECD, and the Codex Alimentarius Commission), has been similarly lim-
ited, characterized largely by strategic maneuvering by both sides to “export”
their own standards and their own principles for risk regulation, and to “forum
shop” among the regimes most likely to produce each side’s favored outcomes,
imposing most of the costs of adaptation to new global norms on others.
We find (in Chapter 4) that cooperation has been frustrated in practice by
the existence of severe distributive conflicts between the two sides (involving
both economic and political costs), which has given rise to overlapping and
(sometimes purposefully) inconsistent regimes for trade, the environment,
and food safety. Although a growing amount of scholarship has addressed the
roles of “soft” law (which is formally non-binding) and “hard” law (which is
formally binding and enforceable) as complementary and mutually reinfor-
cing means for international problem solving, we find that hard and soft law
regimes can constrain each other’s operations, at least as they were initially
intended to function. Our study shows how “soft” law regimes such as the
Codex Alimentarius can become “hardened” because of the implications of
their decisions in “hard” law regimes, while “hard” law regimes such as the
WTO can become “softened” and less certain when they seek means to avoid
substantively deciding contentious issues. The interaction of “hard” and
“soft” law regimes, rather than progressively moving toward a new consensus,
may instead perpetuate the substantive deadlock in member-state preferences,
undermining the effectiveness of both types of regimes in the process.

Fourth, we suggest that despite considerable risks, the US’s complaint
before the WTO Dispute Settlement Body has offered the prospect of some
clarification and mutual accommodation that had hitherto eluded the two
sides in other bilateral and multilateral fora. In Chapter 5, we apply a com-
parative institutional analytic framework to examine the radically different
institutional implications of the interpretive choices that the WTO judicial
panel faced in the EU-Biotech case. We demonstrate how interpretive choices
by a WTO judicial body can attempt to allocate decision-making to differ-
ent institutional processes in which constituencies of different countries, with
varying priorities, perceptions, and abilities to be heard, participate to varying
and always imperfect degrees. At the same time, we show how these choices
are themselves constrained by challenges to powerful members’ acceptance
of WTO judicial decisions, which, in turn, can inform those decisions. While
we pay close attention to the WTO legal texts, the optic here is to see the
WTO judicial process through the lens of governance and not through a judio-
centric perspective focused on judicial interpretation and review. In particular,
we show how the WTO has constrained the conflict by channeling it into
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a “legal” process and thereby deflecting pressure within the US to retaliate
aggressively and unilaterally against Europe, which might have occurred had
there been no WTO. We find that the WTO panel took a procedural approach
in its decision, refusing to articulate a single substantive standard on GMO
regulation, but instead insisting on certain procedural requirements that all
states must observe in adopting their own domestic regulations. In the proc-
ess, we contend, the WTO has empowered domestic political actors (such as
the European Commission) with an interest in complying with WTO law, and
as a result, has encouraged regulators on both sides of the Atlantic to operate
more transparently, taking into greater account the effects of their actions on
third parties.

Finally, we return to the domestic level to assess whether several decades of
discussion, negotiation, and litigation have resulted in significant reform and/or
convergence of the two regulatory systems. We demonstrate that, despite some
domestic changes on each side, the US and EU regulatory systems for agricul-
tural biotechnology show few, if any, signs of convergence toward a common
regulatory model, but continue to differ fundamentally in their respective
approaches to the regulation of GM foods and crops. There has, to be sure,
been some domestic change on both sides of the Atlantic, due at least in part
to external pressures from international markets and international regimes.
In the EU, the Commission and biotech companies have been somewhat
empowered by international developments to resume approvals of new GM
varieties after a long moratorium and to challenge member-state bans against
those already formally approved. On the US side, meanwhile, regulators have
increased the requirements for trials before the commercial release of many
GM seeds, so that these varieties, in fact, are treated distinctly from more con-
ventional ones, despite official US proclamations on the contrary. Even in the
absence of tightened regulation, moreover, US farmers have demonstrated a
reluctance to adopt new GM foods and crops which, they fear, will be rejected
in the EU and other large export markets. In both the US and the EU, however,
these developments have been profoundly path-dependent, taking place at
the margins of regulatory systems that remain unchanged in their funda-
mental approaches. These developments reflect long-standing adaptations to
existing regulations by actors on either side of the Atlantic who have managed
to impede significant reforms even in the face of considerable pressures for
change. In some ways, in Europe we have seen much regulatory reform without
fundamental change in outcomes, and in the US, some mostly market-driven
change without regulatory reform.

In sum, the story of the transatlantic GMO conflict is largely one of failed
attempts at bilateral and multilateral cooperation. The GMO story is, there-
fore, particularly interesting as a case study of the many obstacles—both
domestic and international—to successful cooperation. These obstacles include
the politicization and path-dependence of domestic policies which stymie
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deliberation and mutual accommodation, as well as the existence of trans-
national distributive conflicts and the strategic opportunities provided by
overlapping international regimes. The result is frequent stalemate, fragmen-
tation of international law, and conflict between soft and hard law regimes.
Examining those obstacles and showing them in operation is one of the major
contributions of the book. Yet our account is not a counsel of despair, for
in addition to examining how and why cooperation fails, we also address
ways in which states and regimes can facilitate the ongoing management of
regulatory conflict, and, over time, together with transnational market forces,
influence national regulatory and commercial practices in a (somewhat) more
accommodating manner.

The final chapter of the book offers a summary of our findings, examining
the implications of our study for the future of agricultural biotechnology, in
particular for developing countries, as well as the study’s broader implications
for the prospects and limits of international cooperation in other areas. We
maintain that in a world of rapid technological change, new conflicts over
divergent regulations will continue to arise. New and existing transnational
networks and multilateral regimes will become sites where underlying con-
flicts manifest themselves. We show the severe limits of international political
and legal regimes where domestic policies are strongly path-dependent, and
powerful members have conflicting distributive stakes. In these contexts, inter-
national hard and soft law regimes do not progressively lead to harmonized
mutually beneficial outcomes, but rather can constrain and even undermine
each other’s operations. Yet, even here, we find roles for international law
and international institutions. While international institutions have been
demonized by some and dubbed irrelevant by others, we show how, even with
highly politicized issues over which state representatives engage in strategic
maneuvering and little deliberation, they can channel political conflict into
legal processes, and in this way diffuse conflict and bide time. We show, as
well, how they can empower domestic actors in domestic playing fields, lead-
ing (potentially over time) to some accommodation of difference and some
convergence of practice. We conclude the book by offering our prediction
that, in the end, the technology is likely to be gradually accepted in most
regulatory jurisdictions, but within significant market and regulatory con-
straints for GM foods. With the rise of China, India, and Brazil as players in
the world economy, and as growers of GM products in particular, we address
the importance of these countries’ responses to agricultural biotechnology for
its future.

The rest of this introductory chapter lays out the essential elements of our
arguments, chapter by chapter, regarding the reasons for US and EU regulatory
difference, the resulting difficulties of bilateral and multilateral cooperation,
the interactions of fragmented international legal orders, the deeply disputed
role of the WTO in helping to resolve the dispute, the lack (thus far) of fun-
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damental US/EU convergence, and the implications of the US-EU conflict for
developing countries and the future of agriculture.

1.1. The regulatory context: Agricultural biotechnology
and risk regulation

Genetic engineering, the process used to create GM seeds, crops, and the foods
produced from them, is a technology used to isolate genes from one organism,
manipulate them in the laboratory, and inject them into another organism.
In Chapter 2, we introduce the technology of genetic engineering and address
the arguments of both its advocates and its skeptics. Supporters of agricultural
biotechnology consider genetic manipulation to be merely the latest step in
an ongoing process of human intervention in nature to stabilize and increase
crop yields and improve the nutritional quality, appearance, and taste of plant
varieties. Biotechnology’s skeptics, by contrast, raise concerns over food safety,
environmental harm, agribusiness power, ethics, and broader cultural concerns.

Advocates and opponents of the technology, as in many debates over
risk regulation, argue over the applicability of the key concepts of “risk” and
“uncertainty.” Advocates of the technology, who have been more successful
in the US, focus on cost-benefit approaches to risk, weighing the probability
and magnitude of harm against prospective benefits, in this case in relation to
conventional plant varieties. Opponents and skeptics, who have been more
successful in the EU, in contrast, focus on the concept of uncertainty which
belies the measurability of risks, in particular as regards long-term effects. They
thus call for the exercise of greater precaution before approving GM varieties,
pursuant to application of a rather open-ended precautionary principle. We
review these broader concepts and their use in the specific arguments raised
about the benefits and opportunities offered, and the risks and uncertainties
posed, by the technology.

We also examine the key concepts of “risk assessment” and “risk manage-
ment” and their application in regulatory systems. Risk assessment refers to
the technical assessment of the risks in question. Risk management, in con-
trast, concerns the policy responses to these assessments. These two concepts
are ideal types, as completely segregating risk assessment and risk manage-
ment determinations is difficult (and some contend impossible) in practice.
We will see how deliberation over risk assessment principles and approaches
has been more fruitful in various international fora, while bilateral and mul-
tilateral consultations and negotiations over the appropriate risk manage-
ment approach to the technology have resulted in hard bargaining, strategic
maneuvering, and frequent stalemate.

Regulators have applied a range of risk management policies over time,
including product bans, setting standards to minimize risks “to the extent
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feasible,” enacting requirements to eliminate “significant risk,” and engag-
ing in cost-benefit analysis. A number of scholars contend that, while the US
took a lead in risk regulation from the 1960s to the mid-1980s, there has since
been a switch, with Europe becoming the more stringent regulator since the
1990s.° Although there is countervailing evidence that the level of precaution
exercised in the US and Europe varies with the regulatory sector (from nuclear
energy to chemicals and novel foods), we focus on the evidence as to how and
why Europe and the US have taken starkly different approaches to the regula-
tion of agricultural biotechnology, with the EU taking a much more stringent
regulatory approach.

1.2. The domestic sources of the conflict

In the US, the basic regulatory framework for biotechnology was set in 1986
by executive action, when the Reagan administration’s Office of Science
and Technology Policy (OSTP) issued a “Coordinated Framework for the
Regulation of Biotechnology” that continues to shape US biotech regulation
to the present day. Simplifying slightly, the US regulatory framework was
based on the premise that the techniques of biotechnology are not inher-
ently risky and that biotechnology can, therefore, be adequately regulated
by existing federal agencies under existing statutes, obviating the need for
new legislation dedicated to GMOs. The Coordinated Framework established
a division of responsibility among three primary US regulators, with the FDA
serving as the primary regulator of GM foods, the United States Department
of Agriculture (USDA) charged with oversight of the planting of GM crops,
and the Environmental Protection Agency (EPA) responsible for overseeing
the environmental and food safety impact of GM crops that have pesticidal
characteristics. Crucially, these three agencies have generally regulated GM
foods and crops in terms of the characteristics of the product, rather than in
terms of the process by which they are produced.'®

By comparison with the US, EU regulation of biotechnology was far more
decentralized, and the EU adopted a decision-making process in which the key
decisions were taken not by a specialized regulatory agency such as the FDA,
but by political bodies such as the Council of Ministers, Commission, and
European Parliament, in an uneasy cooperation with “competent authorities”
in each of the member states. The EU has also taken a far more precaution-
ary and stricter approach to biotech regulation, adopting by legislation a spe-
cific and increasingly demanding regulatory procedure for the environmental
release and marketing of GM foods and crops. According to the terms of a 1990
directive (as amended and elaborated by subsequent legislation), all GM foods
and crops are subject to a special authorization procedure, requiring scientific
risk assessment by national and/or European regulators, and featuring much
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greater involvement by political officials in the Union’s regulatory committees
and in the Council of Ministers. In practice, this procedure has led to a much
slower approval of new GM varieties in Europe, and to a six-year (1998-2004)
moratorium on the approval of GM varieties in the Council. Even officially
approved varieties, moreover, have had to meet additional hurdles, including
EU provisions for the labeling and traceability of GM crops, the prospect of
national-level bans on specific GM foods and crops approved at the EU level,
and boycotts of GM products by consumers and retailers.

The causes of these starkly different approaches to the technology are
examined in Chapter 2. Surveying the various accounts of GMO regulation
in the US and the EU, we identify four classes of explanation for the observed
differences. As we shall see, some analysts stress cultural differences in European
and American attitudes toward food or toward risk, with the US purportedly
more risk-acceptant than the EU; some point to institutional differences in US
and European assessments and management of risk, including the existence
of specialized regulatory agencies in the US, and the larger number of institu-
tional actors or “veto players” in the EU; some highlight differences in inter-
est group configurations, with the US being characterized by a larger and more
politically influential biotech sector; and some note the differential impact of
contingent events such as the European food-safety crises of the 1990s.

Against this theoretical backdrop, we argue that the very different
approaches to GMO regulation that we observe between the US and the EU,
were not determined in any straightforward way by either the institutions,
the political culture or the interest-group configurations present on either
side of the Atlantic. It was not inevitable that US regulators would adopt a
product-based approach to GMO regulation, nor was it obvious from the out-
set that the EU would adopt the strict, politicized, and highly precautionary
system that emerged over the course of the 1990s. The best explanation for
the observed transatlantic differences, we believe, is multi-causal, lying in the
ability of interest groups to capitalize on preexisting cultural and institutional
differences, with an important role played by contingent events such as the
European food safety scandals of the 1990s.

In the US case, powerful interest groups, including the biotech industry
and farmers’ associations, sought a regulatory framework that would treat
new GM varieties as substantially equivalent to their conventional counter-
parts. In doing so, they were able to draw upon a supportive institutional
and cultural context, including a regulatory system featuring strong, special-
ized government agencies, a diverse consumer protection movement that
was divided on GMO regulation, and a cultural tradition of accepting the use
of new technologies in food production. Yet, contingent events also played
a role, including the preferences of a Reagan administration that shaped a
Coordinated Framework giving primary responsibilities to the USDA and FDA
at the expense of the more precautionary EPA.
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In Europe, by contrast, pro-GMO interests were weaker, with a smaller bio-
tech sector and an agricultural community that did not take up GM crops
in light of consumer responses to US imports and thus, never emerged as a
champion of the new technology. Pro-GMO interests in Europe encountered
an institutional and cultural framework that provided multiple veto points
(and in particular at the member-state level where national governments
exercised considerably more regulatory authority than states in the US federal
context) and multiple sources of opposition (on environmental, food-safety,
and ethical grounds) to GMOs, resulting in the more demanding, politicized,
and process-oriented, multi-level EU regulatory system. The subsequent evo-
lution of the EU regulatory process in the direction of ever-greater precau-
tion, however, is in large part a direct result of contingent events, namely the
food-safety scandals of the 1990s which undermined public support for the
technology and trust in regulators at a crucial time for the introduction of GM
foods and crops.

Neither the US nor the EU, then, was preordained by its interest-group,
institutional or cultural characteristics to adopt the precise regulatory frame-
work that it did. By the same token, however, once the respective US and EU
regulatory frameworks were adopted, they proved remarkably resilient in their
essential characteristics. The explanation for this resilience, we argue, can
be found in historical institutionalist theory, which examines the effects of
institutions on politics over time, maintaining that institutional choices taken
at critical junctures can persist or become “locked in,” thereby shaping and
constraining the actors later in time. Political institutions and public policies,
in this view, are subject to “positive feedback,” insofar as those institutions
and policies generate incentives for actors to stick with and not abandon the
existing laws and institutions, adapting them only incrementally to changing
political environments. These positive feedbacks may reflect constraints from
above, in the form of legally binding rules that are difficult or costly for polit-
ical actors to change, or from below, as societal actors adapt to and develop a
vested interest in the continuation of specific public policies.

Insofar as political institutions and public policies are, in fact, character-
ized by positive feedbacks, regulatory politics will be characterized by iner-
tia or lock-ins, whereby existing institutions may remain in equilibrium for
extended periods despite considerable political change; a critical role for timing
and sequencing, in which relatively small and contingent events that occur at
critical junctures early in a sequence shape events that occur later; and path-
dependence, in which early decisions provide incentives for actors to perpetu-
ate institutional and policy choices inherited from the past, even when the
resulting outcomes are manifestly inefficient. At the extreme, institutions and
policies can become self-reinforcing, such that the operation of an institution
or a policy bolsters its societal support base, making it more difficult to change
and more stable in the face of external shocks over time.!
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In this context, we argue that the US and EU regulatory frameworks for
agricultural biotechnology, while not themselves determined by preexisting
institutional constraints, have since generated significant positive feedback,
lending each system considerable resistance to change, and indeed making
each system self-reinforcing. In each case, timing and sequencing have proven
vital, as the initial regulatory frameworks were adopted at critical junctures
that shaped subsequent developments. In the case of the US, the critical juncture
occurred in the mid-1980s, when the introduction of agricultural biotechnol-
ogy and of GM foods and crops presented policymakers with a crucial set
of choices. In this context, the Reagan administration laid down a compre-
hensive regulatory framework within existing statutory authority, with results
that came close to the preferences of the biotech industry.

The critical juncture in the EU came a few years later, in the context of a
EU with a relatively weakly organized biotech industry, diverse preferences
among EU governments, and a decision-making system with a large number
of veto points (involving key roles for member states demanding increasingly
strict EU-level requirements), with the result that the EU’s initial regulatory
framework laid down a more demanding regulatory procedure closer to the
preferences of GM opponents. In addition, a further critical juncture arguably
came during the second half of the 1990s in the EU, when various food-safety
scandals strengthened the position of those actors who sought to make the
EU’s regulatory framework even more restrictive, resulting in the post-1998
moratorium and the subsequent strengthening of the regulatory framework
early in the following decade.

Just as importantly, in each case, the regulatory frameworks adopted have
generated positive feedback, both by creating institutional rules that could
be changed only with difficulty and by generating adaptations among inter-
est groups and public opinion that contributed to the stability of the two
respective frameworks. In the US, the early adoption of a relatively welcom-
ing regulatory framework contributed to significant investment, the rapid
growth of the biotech industry, and the equally rapid adoption of GM crops
by American farmers, who have represented the bulwark of political support
for the existing framework.

In the EU, by contrast, the early adoption of a relatively restrictive regu-
latory framework, together with the turn against GMOs in public opinion
and the subsequent declaration of a de facto moratorium, discouraged farmers
from planting GM crops, prompted retailers to resist GM foods, and led to the
flight of agricultural biotech investment from Europe, further undermining
interest-group and societal support for GM foods and crops. At the same time,
the EU’s convoluted legislative process requiring qualified majorities among
the member states in the Council of Ministers and an absolute majority of
a European Parliament that has turned largely against GMOs, has created a
huge institutional hurdle to the fundamental reform of the EU regulatory
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framework. Hence, the politics of GMOs, which were arguably fluid during
the early years of the technology, have become increasingly rigid in both
polities, with strong resistance and high thresholds to fundamental change
on either side.

Whatever their causes, the stark and persistent differences between the two
systems have led to serious transatlantic tensions, as US biotech producers
and farmers have found themselves increasingly unable to export GM foods
and crops that have been found to be safe by US federal regulators to Europe,
or to countries following Europe’s example. In response, the US has brought
increasing pressure on the EU to facilitate the approval of new GM varieties,
culminating in the bringing of a WTO complaint against the EU in May of
2003. The stark contrast between the US and EU regulatory systems, therefore,
is not simply a compelling case of comparative public-policy analysis. It has
become the source of serious transatlantic and international trade and regula-
tory disputes, reflective of conflicts over divergent regulatory approaches that
we will continue to see in the future.

We conclude Chapter 2 by adapting a two-level (and in the EU case, three-
level) game from international relations theory to assess how national and
international politics and law interact. According to Robert Putnam’s “two-
level games” model, all international negotiations take place simultaneously
at two levels.”® At the international level (Level 1), negotiators (also known as
statesmen, chiefs-of-government or COGs) bargain with their foreign counter-
parts in an effort to reach mutually beneficial agreements, while at the domes-
tic level (Level 2), the same negotiator engages in bargaining with domestic
constituencies, who must ultimately accept the contents of any agreement
struck at Level 1.

In such two-level games, we demonstrate, the bargaining power and the
ultimate outcomes of political cooperation depend not only on the prefer-
ences of COGs—in our case, the US federal government and the European
Commission negotiating on behalf of the EU—but also on the nature and
intensity of preferences among their respective political constituencies. As
we shall see, the intense, highly mobilized, and increasingly entrenched pref-
erences of interest groups and publics on both sides of the Atlantic act as a
source of bargaining power for both COGs, who can claim that their “hands
are tied” by intense domestic pressures over the issue of GMO regulation.
Those same domestic constraints, however, also decrease the “win-sets” of
each side and hence the likelihood of successful cooperation, by making it
difficult for either COG to engage in genuine deliberation or in significant
concessions to the other side, for fear of having the resulting agreement
rejected “back home.” As we shall also see, much of the past decade has wit-
nessed an effort to overcome these obstacles, through deliberation, negotia-
tion, and, ultimately, litigation.
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1.3. The promise and failure of transatlantic deliberation

The relationship between the US and the EU is not, of course, purely con-
flictual, despite the real and significant differences between them over the
regulation of GM foods and crops. While the trade impact of different regula-
tions presents a clear potential for conflict, the US and the EU remain each
other’s largest trading partner and source of direct foreign investment, as well
as political and military allies, and these common interests provide a strong
incentive for both sides to cooperate to achieve a harmonized approach to the
regulation of GM food and crops—or, failing that, to prevent the GM issue
escalating into a full-scale transatlantic trade war.

Toward this end, the US and the EU have engaged in efforts at both bilateral
and multilateral cooperation on GM issues since the 1990s, seeking common
understandings, if not common standards, for the regulation of agricultural
biotechnology. These efforts reflected scholarly claims about the promise
of transgovernmental networks of regulators and about the ability of inter-
national regimes to encourage international cooperation, without the need
for a hierarchical political or legal order at the international level. In practice,
however, both of these routes—bilateral cooperation between US and EU regu-
lators, as well as multilateral cooperation in various international regimes—
have proven disappointing, providing as yet no clear accommodation of the
fundamental differences between the two sides’ approaches.

International relations and international legal scholars have pointed to the
prospectofinternational governance through the so-called “transgovernmental
networks” of lower-level government officials cooperating directly on a day-
to-day basis with their counterparts in other jurisdictions.'* By contrast with
the image of two-level games, in which high-level international negotiators
(COGs) monopolize the representation of domestic interests abroad, trans-
governmental networks raise the promise of direct interactions between tech-
nocratically oriented domestic regulators, who might be expected to work
pragmatically and deliberatively to solve common problems.

Transgovernmental networks are now commonplace in the European
Union, where national regulators have established formal and informal
EU-wide networks in most areas of policy-making, from competition policy,
financial services, and environmental policy to utilities regulation. By the
turn of the twenty-first century, Anne-Marie Slaughter has argued, national
regulators had emerged as “the new diplomats,” bypassing traditional foreign-
ministry channels to cooperate in a “fast, flexible, and efficient” manner with
their counterparts.” Significantly, we and other scholars have pointed to the
transatlantic relationship and in particular, to the 1995 New Transatlantic
Agenda and the 1998 Transatlantic Economic Partnership (TEP), as an emerging
arena for such regulatory networks, with US and EU regulators interacting
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directly and fruitfully, despite their differences, in areas such as competition
policy and data privacy protection.!¢

Some scholars have gone even further, maintaining that these emerging
transgovernmental networks could provide the setting for a sort of inter-
national deliberative democracy, in which national experts would meet, set aside
their preconceived notions about the national interest, and deliberate together
in search of the best available policy in a given issue-area. This emphasis on
deliberation derives largely from the work of Jiirgen Habermas, whose theory
of communicative action has been adapted to the study of international rela-
tions and to the study of EU governance.!” In Habermasian communicative
action, or what Thomas Risse calls the “logic of arguing,” political actors do
not simply bargain based on fixed preferences and relative power, they may
also “argue,” questioning their own beliefs and preferences, and being open
to persuasion and the power of the better argument.!®

Habermas and his followers concede that genuine communicative action or
argumentative rationality is likely to flourish only under a fairly restrictive set
of conditions. In international politics, Risse argues, deliberation, or a logic of
arguing, are most likely under certain specific conditions, including a “common
lifeworld” among the participants, provided by “a high degree of international
institutionalization in the respective issue-area”; “uncertainty of interests and/
or lack of knowledge about the situation among the actors”; and “international
institutions based on nonhierarchical relations enabling dense interactions in
informal, network-like settings.”! These conditions are by no means satisfied
everywhere in international politics, but where they are present, Habermasian
scholars predict that international actors will engage in arguing rather than
bargaining, presenting their arguments in a common language, such as those
of law or science, and proceeding to decisions on the basis of “the better argu-
ment” rather than the bargaining power of the respective actors.

Faced with a situation of growing economic interdependence, US and EU
policymakers in the 1990s onward engaged in extensive efforts at bilateral
cooperation, enlisting networks of scientists, civil-society groups, business
representatives, and especially government regulators from both sides to
exchange views in the hope of fostering better understanding of each other’s
regulatory approaches. In this context, they identified biotechnology as an
area in which structured dialogues might build mutual understanding and
trust, provide early warning of disputes, and perhaps contribute to a gradual
convergence of regulatory approaches to GM foods and crops. Starting in the
1990s, the US and the EU established a series of working groups on GM foods
and crops, bringing together government regulators, scientists, and represent-
atives from business and civil-society groups, in order to deliberate, separately
and together, and possibly find a common ground.

As we shall see in Chapter 3, however, these groups generally did not pro-
duce the level of deliberation desired, or at least any deliberation that has so
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far had any significant impact on the ongoing transatlantic conflict. US and
EU regulators did meet regularly and exchange information and views during
the 1990s, but they also brought to the table and sought to defend, starkly dif-
ferent regulatory approaches, and none of these groups was able to reach an
agreement on practical cooperation in the approval of GM foods and crops,
much less on harmonized regulations. Just as importantly, even if regulators
from the two sides had been able to bridge their differences and move toward
a common approach, both sides found themselves operating in a highly politi-
cized issue-area characterized by strongly mobilized interest groups and by a
volatile public opinion that made it difficult, if not impossible, to engage in
any substantive compromise. Because of this, US and EU regulators declined
to invest significant resources in bilateral regulatory cooperation, but rather
brought their clashing perspectives and demands to multilateral fora.

1.4. The move to multilateral regimes

The regulation of agricultural biotechnology did not remain simply a bilateral
issue. By the late 1990s, other countries were adopting their own regulatory
approaches to GM foods and crops. The choices made by those countries and
by the various international regimes whose competences touched in one way
or another on the issue of agricultural biotechnology, could bolster or under-
mine the US and European positions. Both sides, therefore, sought to advance
their interests through a variety of multilateral regimes such as the WTO
and its Agreement on Sanitary and Phytosanitary Measures (SPS Agreement),
which address trade-related aspects of GM foods and crops; the Cartagena
Biosafety Protocol signed in 2000, as an amendment to the UN Convention
on Biodiversity (CBD), which deals with the environmental implications
of GMOs; the OECD, which examines cross-cutting trade, regulatory, and
technological issues among advanced industrialized countries; and the Codex
Alimentarius Commission, which sets “voluntary” food-safety standards for
conventional as well as GM foods.

For decades, regime theorists have argued that multilateral regimes could
help states to cooperate, by reducing the transaction costs of negotiations,
by facilitating deliberative decision-making among states, and by monitoring
and facilitating state compliance and implementation of agreed rules, stand-
ards, and principles. Consistent with the basic tenets of regime theory, the US,
the EU, and other countries have undertaken negotiations on many aspects of
agricultural biotechnology regulation. Once again, however, successful cooper-
ation—and in particular, a resolution of the fundamental transatlantic dis-
pute—has proven elusive, for two interrelated reasons.

First, many issue-areas in international politics are characterized by stark
disputes about the distribution of costs and benefits from cooperation. While
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all parties to a regime may agree about the desirability of cooperation, they
may and often do disagree about the terms of cooperation, which may result
in unequal benefits and costs for the parties.?’ International regimes can con-
tribute to cooperative outcomes in these situations by facilitating negotiations
and establishing common rules, but the presence of distributive conflicts is
likely to impede deliberation and foster hardball bargaining, in which each
side maneuvers to press for an agreement closest to its own preferences.

In the case of agricultural biotechnology, we argue, the US, the EU, and
other countries share a common interest in avoiding a global trade war, but
they differ sharply in their preferred solutions. Each side has sought to pro-
mote international standards and international cooperation on its own terms.
For this reason, within each of the various multilateral fora that we examine
in Chapter 4, the US has sought to promote what it terms a “science-based”
approach to biotechnology regulation, while the EU has sought to secure
international recognition for its more “precautionary” approach. We do find
some evidence of deliberative decision-making on agricultural biotechnology
within multilateral regimes, most notably within the OECD and the Codex
Alimentarius Commission. Such deliberation is most likely, we find, where
negotiations focus on issues of scientific risk assessment, where the negotiators
are themselves scientific and technical experts, and where network deliber-
ations are insulated from domestic public opinion. By contrast, however,
where the subject turns from risk assessment to risk management, where inter-
national trade negotiators and trade concerns play a key role in negotiations,
and where negotiations take place in the shadow of domestic public opinion,
negotiators typically revert to a logic of consequentiality, bargaining from
essentially fixed positions and seeking international codification and support
for their established domestic positions. Deliberative decision-making, there-
fore, is by no means impossible, but it is challenging and relatively rare in the
deeply politicized sphere of GMO regulation.

A second, related impediment to cooperation has to do with the inherently
cross-sectoral nature of agricultural biotechnology, which implicates numer-
ous ministries and agencies within government, which in turn represent
governments in different multilateral regimes in diverse areas such as trade
(WTO), the environment (CBD), food-safety standards (Codex), and those of
a cross-cutting nature (OECD). Within such a “regime complex” in which dif-
ferent institutions offer different opportunities for strategic actors, the states
frequently engage in “forum shopping,” favoring the specific regime or forum
most likely to produce their preferred outcomes.?! The existence of multiple
overlapping regimes with no clear hierarchy in a fragmented international
legal system, moreover, tends to produce legal inconsistencies among regimes
reflective of underlying differences among powerful actors, further clouding
the prospects for successful cooperation. This phenomenon of regime com-
plexes, moreover, is related to the problem of distribution, insofar as distribu-
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tive conflict provides the states with incentives to forum-shop among different
regimes within a regime complex, or to create new regimes deliberately to sup-
port their own positions and undermine those of the other side.

This is indeed the pattern we find in the case of agricultural biotechnology.
Both the US and EU sought to promulgate global standards for agricultural
biotechnology that reflected their own domestic standards, protecting their
own carefully negotiated regulatory standards and exporting the costs of
adjustment to the other side.?* In the process, both sides also shopped actively
for the international forum most likely to support their respective efforts. We
find that the US demonstrates a clear preference for the WTO forum, with its
emphasis on trade and its disciplines on the use of non-tariff barriers, while
the EU has shown a preference for the CBD and the Biosafety Protocol, with
its greater emphasis on environmental impacts and on the importance of
precaution.

We also find substantial and as yet unresolved inconsistencies among the
various fragmented regimes, which place variable emphasis on the import-
ance of free trade and of environmental protection, with no overarching hier-
archy to resolve conflicts among them. For these reasons, none of the various
multilateral regimes has yet resolved the fundamental differences between the
US and the EU over the regulation of GMOs, which remains fundamentally
contested after more than a decade of multilateral negotiations.

Indeed, one of our novel findings is that the inconsistencies and conflicts
among regimes have influenced the nature of the regimes themselves, includ-
ing the long-standing distinction between “hard” or formally binding law on
the one hand, and “soft” or non-binding law on the other. As we shall see, the
reputedly “hard” rules of the WTO have been “softened,” made more flexible
and less predictable, as the WTO’s judicial process has sought to accommodate
environmental and health concerns, such as those reflected in the Biosafety
Protocol and debates within Codex. The so-called “soft” law mechanisms
within Codex, by contrast, have been “hardened” because of concerns over
the possible implications of Codex decisions in WTO dispute settlement, as
large states have sent trade delegates along with food-safety technical experts
to discuss the adoption of new “voluntary” standards and principles. For this
reason, we argue, Codex, which earlier was more deliberative in its standard-
setting processes, is more frequently characterized by the same disputes, coali-
tions, and hardball bargaining that characterize negotiation and litigation
before the WTO. Hence, we find that hard and soft law regimes do interact,
as previous scholars have argued, but they do so in ways that can also under-
mine, rather than take advantage of, their respective strengths.

Yet, we also maintain that these tensions among international law regimes
should not necessarily be lamented. The conflicts reflect underlying differ-
ences among states and state constituencies (and in particular, powerful ones)
in a diverse, pluralist world. Overlapping regimes, involving “hard” and “soft”
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law mechanisms, can also provide a service to each other, signaling the states
and international decision-makers to tread softly in applying their particular
rules by taking account of related international developments.

1.5. The peril and promise of WTO adjudication

Transatlantic tensions over the regulation of GM foods and crops built steadily
over the course of the late 1990s and into the following decade, yet for much
of this period the US chose not to avail itself of options within its preferred
international forum, the WTO. During this period, the US government came
under increasing pressure from agricultural producers to bring a case before
the WTO's Dispute Settlement Body. US biotech firms joined agricultural asso-
ciations in arguing that the EU’s strict regulation of GMOs, and in particular,
its unofficial moratorium on the approval of new GM varieties, damaged US
interests and violated the provisions of WTO law. Despite these pressures, the
Clinton administration, and for a time the George W. Bush administration,
resisted the temptation to bring a legal complaint against the EU at the WTO.
In May 2003, however, the Bush administration’s forbearance gave way, and
the US, joined by Canada and Argentina, brought a WTO complaint against
the EU, alleging that the Union’s de facto moratorium on new approvals, as
well as the national bans on approved varieties, constituted a violation of the
SPS Agreement. In Chapter 5, we examine the reasons for the US decision to
bring a complaint before the WTO, analyze the legal issues before the WTO
panel in terms of their broader institutional implications, and weigh the pos-
sibility that the case, despite its obvious risks, might have a beneficial impact
by clarifying the parties’ obligations under WTO law, stabilizing the conflict,
and encouraging greater transparency and accommodation in GMO regula-
tion on both sides of the Atlantic.

By 2003, we argue, the Bush administration had come to believe that the
costs of bringing a WTO case (further backlash against GMOs in Europe, spread
of the anti-GMO movement to the US) had partially abated, while the global
stakes of the debate, and thus the potential benefits of a WTO case, had sub-
stantially increased. During this period, a number of advanced industrialized
countries had followed the EU’s lead in requiring special approval and labeling
procedures for GM foods and crops, and instituted moratoria on GM plantings,
while some less developed countries in Africa had gone so far as to reject the
provision of GM corn offered as food aid. If the US failed to act promptly,
Bush administration officials feared, these policies could become entrenched
beyond Europe and difficult to change later. At the same time, however, the
number of countries growing significant acreage of GM crops had increased
to include major agricultural producers such as Argentina, Brazil, Canada,
China, and India, and though to a relatively minor extent, even Spain and
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Germany within the EU.?® In this context, the US had a strong incentive to try
to arrest the spread of the EU’s precautionary approach to a growing number
of countries that might share Europe’s views.

Significantly, the US and other complainants did not challenge the EU’s legis-
lative framework for GM approvals as such, nor did they challenge (despite loud
complaints from producers) the EU’s more recently adopted labeling and trace-
ability provisions. Instead, the complaints focused on the EU’s implementation
of its regulatory framework, challenging three specific EU actions: (1) the EU’s de
facto “general moratorium” on new approvals; (2) “product-specific moratoria,”
or failure to approve particular GM varieties found to be safe by the relevant EU
scientific bodies; and (3) the persistent use of “safeguard provisions” by individ-
ual EU member states to ban GM varieties that had been approved as safe by the
Union'’s own scientific experts. In all three cases, the complainants argued, the
Union had failed to base its regulatory decisions on scientific risk assessments
as required under Article 5.1 of the SPS Agreement, and those decisions were,
therefore, inconsistent with EU obligations under WTO law.

The EU, by contrast, denied the existence of any moratorium, maintaining that
new approvals needed to wait until after the completion of the EU’s regulatory
framework. It further argued that the SPS Agreement did not apply (or applied
only in part) to the regulation of GMOs, since the EU was concerned with the
protection of its environment which fell outside of the SPS Agreement’s scope.
The EU contended that the legal claims should thus be assessed under other
WTO and non-WTO agreements, including that of the EU’s preferred forum,
the Cartagena Biosafety Protocol.

In September 2006, the WTO dispute-settlement panel issued its decision,
which was over one thousand pages of text. The panel expressly avoided
examining many crucial issues and most particularly the questions “whether
biotech products in general are safe or not” and “whether the biotech products
at issue in this dispute are ‘like’ their conventional counterparts.” The panel
ruled primarily in favor of the US, but largely on procedural and not substan-
tive grounds. It first found that the SPS Agreement applied to all of the legal
claims. It then held that the EU had engaged in “undue delay” in its approval
process in violation of Article 8 and Annex C of the SPS Agreement, and thus
had yet to take an “SPS measure.” In this way, the panel avoided determin-
ing whether the EU had based a decision on a risk assessment or whether the
assessments showed actual risks or greater risks than for conventional plant
varieties, because these SPS Agreement obligations only applied to “SPS meas-
ures.” Ironically, by deciding that the EU had engaged in undue delay before
taking an “SPS measure,” the panel which took almost three years to issue a
decision (in a legal process that was not to exceed nine months), itself avoided
making any substantive evaluation.

Regarding safeguards enacted by EU member states, in contrast, the panel
found that all of them were “SPS measures” that violated the EU’s substantive
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obligations under Article 5.1 of the SPS Agreement because they were “not
based on a risk assessment.” It noted, in particular that the EU’s “relevant
scientific committees had evaluated the potential risks...and had provided a
positive opinion.” Thus, while the panel refrained from substantively evaluat-
ing decisions at the EU level, it expressly found that the member-state bans
were inconsistent with the EU’s substantive WTO commitments. Since the
European Commission was already opposed to such member-state safeguards
and member-state delay in the approval process, the WTO panel decision
effectively reconfirmed the Commission’s position in intra-EU politics, and
thereby could potentially lead to greater transatlantic accommodation.

In Chapter 5, we apply a framework of comparative institutional analysis
to assess the WTO panel’s interpretive choices in terms of their institutional
implications. This framework allows us to see how the WTO judicial proc-
ess can attempt to allocate power structurally from one institution and one
level to another, thus affecting who participates and how they participate in
deciding which substantive policies to pursue. We examine and evaluate five
radically different institutional alternatives available to the panel through its
interpretation of the relevant WTO texts, ranging from deference to national
law-making, to “judicial balancing,” to allocation of decision-making to inter-
national political processes or to international markets. By shifting author-
ity among institutional alternatives, the WTO judicial process alters relations
between the decision-makers and the affected public. The optic here is to
see the WTO judicial process through a broader lens of governance and not
through a judiciocentric perspective focused solely on judicial interpretation
and review. We show how, in the end, the panel chose to focus on the pro-
cedures of the EU approval process, and in this way effectively deferred to
substantive decision-making in the EU, although subject to internationally
imposed procedural constraints. We further show the similarities and differ-
ences of our comparative institutional approach with analytic frames cur-
rently used in the legal academy, such as global constitutionalism, conflict of
laws/legal pluralism and global administrative law.

We then examine the WTO panel decision in light of the sociological legi-
timacy constraints confronting the WTO. In this way, we assess how national
legal contexts reciprocally affect WTO legal decisions in an interactive process.
The WTO judicial system, while striving toward objectivity in its rulings and
deploying highly legalistic analysis, is necessarily concerned with compliance
by the parties to the dispute and the general acceptance of its decisions by
WTO members, especially those on whom the WTQ’s effectiveness depends.
Even before the panel’s GMO decision, the jurisprudence of the Appellate
Body indicated a willingness to provide significant discretion to domestic regu-
lators in determining the appropriate level of risk for the members of their
society. In this case, we argue, the WTO dispute-settlement panel again left
discretion to the EU in determining the level of acceptable risk, while spelling
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out the procedural decision-making requirements that it must meet before
implementing trade-restrictive measures on GM foods and crops.

More generally, we contend, the WTO judicial process, while undertaken
by unelected officials operating far from the purview of ordinary citizens, may
nevertheless play a positive role, although subject to real constraints that we
address. To start, it can help to manage trade conflicts by channeling them into
a legal process. In our case, for example, it has helped US officials counter pres-
sures to retaliate unilaterally against the EU’s measures, which might well have
occurred in the absence of WTO dispute resolution. In addition, the WTO judi-
cial process can help clarify members’ procedural obligations to justify their
decisions to other members who may be adversely affected, including by refer-
ence to a scientific risk assessment. In this way, the WTO judicial process can
help to correct the parochialism of national decision-making. WTO decisions,
while frequently controversial and contested, have arguably pressed national
decision-makers to make decisions that better take account of the impacts on
foreigners while still meeting their regulatory objectives, and to justify those
decisions in a transparent manner, knowing that they are potentially subject
to scrutiny and review before the WTO dispute-settlement system.

Put differently, WTO rulings have not required substantive convergence of
US and EU approaches to risk regulation, but they have spelled out procedural
obligations that members have toward each other when seeking to protect their
own societies from the various risks of modern life. In doing so, they can lead
to greater accommodation of divergent regulatory systems in at least two ways.
First, procedural obligations based on the use of public reason, building from
scientific risk assessments, can empower certain actors in domestic processes
(such as the European Food Safety Authority, the European Commission and
the European Court of Justice, in our case) that lead to different substantive
decisions on particular matters. Second, where challenged, regulatory deci-
sions are held to have met the procedural requirements and are thus found
to be consistent with WTO obligations, the WTO legal process may lead to
greater acceptance of the foreign decision by the other side. In both ways, the
WTO dispute-settlement system can facilitate accommodation of divergent
regulatory decisions. Nonetheless, as we will see, where social and regulatory
approaches to technology and its risks are deeply engrained, the impact of the
WTO or any other international or transnational body on substantive regula-
tory convergence, at least in the shorter term, is significantly constrained.

1.6. US and EU regulatory developments since 2000:
Continuity, change, and (lack of) convergence

Many analysts have expressed hopes that the US and EU regulatory systems
might converge, relieving the friction between them, whether through joint
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deliberation or as a result of pressures exerted by international organizations
such as the WTO, by national and transnational interest groups and public
opinion, or by market forces. Many American observers, for example, hoped
that the EU, under pressure from the WTO, might move toward what the US
calls a more “science-based” and less “politicized” system of regulation which
would, in turn, facilitate the approval of new GM varieties. Many European
observers, by contrast, hoped that either public opinion or market pressures
would prompt a process of “trading up” in the US, which might become
more precautionary in its own regulations and thus more accommodating of
European regulatory choices.

In Chapter 6, we review the impact of transnational political, legal, social,
and market pressures on EU and US policies toward agricultural biotechnology.
We identify the direction and the sources of change, and assess the evidence
for convergence between the two systems. In both cases, we find, pressures
from international markets and international institutions have provided
some incentives for domestic change, but the impact of these pressures has
been limited and channeled by the entrenched and path-dependent nature of
interests and institutions on both sides of the Atlantic.

In the EU, the period since 2000 has witnessed a root-and-branch reform
of the regulatory system for agricultural biotechnology, as the European
Commission has sought to reassure the public about the completeness and
the rigor of the EU regulatory system, and thereafter resume the stalled
approval process for new GM foods and crops. Beginning with the publica-
tion of a White Paper on Food Safety in 2000, the Commission has proposed,
and the Council of Ministers and European Parliament have adopted, a raft
of new legislation regulating every aspect of GM food production “from farm
to fork.” Among other measures, the EU has strengthened the original 1990
directive on the release of GMOs into the environment, extending the scope
of the regulation to include GM feed as well as products derived from, but no
longer containing, GMOs. In addition, the Union has adopted binding legis-
lation providing for mandatory labeling and traceability of all GM foods and
crops, as well as a recommendation on the coexistence of GM and conven-
tional crops, and new rules on the approval and cataloging of GM seeds. The
Union’s new legislative framework incorporates some elements of US practice
and of WTO jurisprudence. Most notably, it requires scientific risk assessment
of each GM variety by a newly created independent agency—the European
Food Safety Authority (EFSA). The adoption of this strict and comprehensive
regulatory framework was aimed, in part, at reassuring the European pub-
lic about the adequacy of regulatory controls and hence at ending a six-year
moratorium on the approval of new GM varieties in the Council of Ministers,
which was one of the targets of the US legal complaint before the WTO. The de
facto moratorium did indeed end in May 2004, in the middle of the WTO case,
with the approval by the Commission of a new variety of GM maize.
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However, the controversy over GM foods and crops shows no signs of abat-
ing in the EU. Public opposition to GMOs remains high throughout Europe
(including in the twelve new member states that joined the Union since 2004).
This opposition has been reflected in the Council of Ministers, which has con-
sistently deadlocked on the approval of new GM foods, leaving the final deci-
sion to the unelected European Commission. Although the Commission, for
its part, has wanted since 2004 to overturn a series of national bans on specific
GM varieties, which the EU’s own scientists have found are not supported by
scientific evidence, the Commission’s efforts were repeatedly rebuffed by the
Council, where a large number of member states opposed the initiation of a
legal challenge by the Commission.?* Moreover, other aspects of the revised
EU legislative framework, such as its labeling and traceability provisions, rep-
resent a further move away from the more accommodating US model, so that
the EU system has actually gotten worse for many US growers. Even though
the EU has developed a complex framework for the approval of GM crops and
foods, whether they will be approved and, in light of the new labeling and
traceability requirements, actually marketed, remains in doubt.

For these reasons, we conclude that the EU regulatory system, despite its
many modifications over the past decade, remains, as it has been, a strict and
highly precautionary system. It continues to regulate GM foods and crops
stringently in terms of the process of their production (their use of genetic
engineering), rather than the characteristics of the product. More importantly,
in practice it continues to impede the commercialization of GM foods and
crops in Europe as well as around the world because of the importance of the
EU market for foreign farmers and the overall normative influence of the EU
in global politics.? In sum, we argue that while the EU regulatory system has
been overhauled, EU policies and practices remain similar in their effects. In
this sense, the EU’s increasingly complex, Byzantine system for authorizations
and marketing of GM varieties, incorporating multiple governmental actors
and non-government stakeholders, can be viewed as something of a Potemkin
village. The de jure regulatory system, with its many procedures for consult-
ation, looks impressive on the surface. But for many non-EU constituencies
the system appears to be largely a sham to meet formal WTO requirements,
as key member-state veto players ensure that no GM crops or foods are mar-
keted, regardless of scientific risk assessments. The result, in their view, is lots
of costly show, but with a predetermined outcome. We call this reform without
change.

In the US, meanwhile, national regulators had adopted a more flexible,
product-oriented regulatory system, while biotechnology companies and
farmers had embraced GM foods and crops far more readily than in Europe.
By the end of the 1990s, the US faced some pressures for change, leading some
scholars to speculate that the US might “trade up” to the precautionary and
process-based European approach.?® These pressures took the form of three
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inter-related phenomena: (1) commercial adaptation, which occurs when US
firms or farmers voluntarily comply with EU standards, in order to gain access
to the EU market (e.g., growing only EU-approved GM varieties); (2) polit-
ical mobilization, which occurs when domestic US interest groups, spurred
(at least in part) by events in Europe, mobilize for stricter GM regulations;
and (3) policy change, when US authorities adopt stricter domestic regula-
tory practices, whether to protect Americans from risks or to reassure foreign
markets and foreign governments of the safety and content of US products.?”
A careful analysis of recent US events provides some evidence of commercial
adaptation and political mobilization, as well as some modest policy change.
However, these policy changes largely reflect an incremental elaboration of
the traditional US system rather than any regulatory overhaul in the direction
of the EU’s approach.

With regard to commercial adaptation, US farmers’ and growers’ associ-
ations have based their decisions on which crops to plant at least in part on
the regulatory standards of the EU and other important markets such as Japan
and Korea. Many farmers, for example, have concentrated production of corn
and soybeans in those GM varieties that have been approved for marketing
in the EU, while resisting the introduction of new GM wheat or rice varieties
not approved for use in the EU. We also find some evidence of US farmers
avoiding the use of US-approved and even EU-approved GM crops, in order to
appeal to the EU market for GM-free foods and avoid having to comply with
the EU’s increasingly strict labeling and traceability requirements. The com-
mercial prospects for new GM foods and crops in the US, therefore, remain
unclear. On the one hand, US farmers have showed little inclination to aban-
don established GM varieties, such as soybeans, cotton, canola, and corn, the
use of which continues to grow in the US. On the other hand, GM production
in the US has increasingly concentrated on these four crops, while notification
of new varieties and commercial acceptance of other GM crops have decreased
from the rapid pace of the late 1990s.

With regard to political mobilization, the evidence suggests that media
coverage of the US/EU dispute, together with certain domestic scandals such
as the 2000 Starlink controversy (in which a GM corn approved only for ani-
mal feed was found in corn chips and other food products), provided oppor-
tunities for US consumer and environmental groups to mobilize in opposition
to GM foods and crops. This mobilization has so far been unsuccessful in
the US (unlike in Europe), and there is little evidence that US public opinion
shares the deep distrust toward GMOs felt by the European public. Polls show
relatively high levels of trust in federal regulators such as the FDA, and much
less support (and even less intensive political pressure) for stricter regulation
of GM foods in the US.

At the level of federal regulation, finally, there have been debates among
US legislators and regulators about possible reforms of the US regulatory
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process, but the US Congress has not produced any significant changes to
the statutory basis for US biotechnology regulation. In the absence of legisla-
tive action, the most important regulatory developments have come from
government regulators such as the FDA and the USDA, which conducted vari-
ous hearings and studies to consider administrative changes to the existing
regulatory system, including the possibility of introducing mandatory label-
ing or premarket approvals of new GM varieties. These hearings led the FDA
to make some changes to its procedures, including the issuing of guidelines
for companies to undertake voluntary notification to the FDA of new GM
foods, as well as guidelines for companies wishing to voluntarily label their
products as being organic and thus produced without the use of GM var-
ieties. Nevertheless, the agency declined to follow the EU practice of requir-
ing mandatory prior approval of all GM foods and crops, nor did it endorse
mandatory provisions for the labeling and traceability of GMOs. In addition,
some farm groups have asked the USDA to take account of administrative
authorizations of GM varieties in key export markets before permitting
their planting in the US because of the difficulty of segregating grains to
ensure they meet that market’s requirements, but so far it has not been done.
Reform of the US regulatory system thus remains on the US agenda, with
the USDA also undertaking reviews of its regulatory procedures, but such
reforms are likely to be piecemeal and relatively modest in comparison with
Europe’s regulatory requirements. Hence, by comparison with the EU, where
we found much reform with little or no fundamental change, in the US we
find some, primarily market-oriented, change without reform of the regulatory
framework.

In both cases, moreover, we find striking evidence of positive feedback, self-
reinforcing systems, and path-dependent development. In the US case, the
early adoption of a welcoming regulatory framework in the 1980s contributed
to the growth of a strong biotech industry and the widespread acceptance
of GMOs among farmers and (to a lesser extent) public opinion, creating a
powerful constituency for the new technology from below. At the same time,
US institutional rules privilege the status quo, in which GMOs continue to
be regulated under the two-decades-old Coordinated Framework, which has
changed only at the margins in the absence of new Congressional legislation.
In the EU case, by contrast, the early adoption of a highly restrictive regula-
tory framework, together with the food-safety crises of the mid-1990s, dis-
couraged farmers from planting GM crops, prompted retailers to resist selling
GM foods, and led to a flight of biotech investment from Europe, all of which
undermined political support for GM foods and crops. Furthermore, the EU’s
supermajoritarian legislative rules, requiring a qualified majority among dis-
parate states in the Council of Ministers, as well as a majority in the European
Parliament, have created a huge institutional hurdle to any fundamental
reform of the EU regulatory framework.

27

Mark pollack Ch01.indd 27 @ 1/28/2009 12:34:22 PM



When Cooperation Fails

The story of GM crops and foods is an ongoing one, and there could be
more convergence in the future in response to increasing understanding by
regulators of the risks or benefits of GM foods and crops, or to exogenous
shocks such as a future food-safety or environmental crisis, or to a change in
the framing of the issues in light of developments in large developing coun-
tries such as Brazil, China, and India. We conclude that indeed, the period
since 2000 has seen some changes in US and European regulatory procedures
and market behavior. Some elements of these changes can be interpreted as
responses to external pressures, and as modest steps by each side toward some
movement that accommodates the other. Yet despite these changes, we find at
best limited evidence of fundamental convergence between the two systems.
Notwithstanding more than a decade of negotiation, deliberation, and dis-
pute, the differences between the US and EU regulatory systems have proven
to be robust and enduring.

1.7. Conclusions

In the conclusion (Chapter 7), we draw out a series of five policy lessons from
our study. We find in particular that the transatlantic dispute over transgenic
foods and crops is unlikely to be resolved in the near future, whether by bilateral
deliberation, multilateral negotiation, gradual market-driven convergence, or
international litigation. Yet, we argue, the dispute can and should be managed
through a combination of these and other methods. Bilateral consultations
have thus far failed to live up to the high expectations of deliberative decision-
making. Yet, we do find evidence of deliberation among scientific experts over
risk assessment, and this effort to establish scientific (if not political) consen-
sus is worth pursuing, preferably within multilateral regimes like the OECD
and Codex, which have the additional advantage of including third parties
who engage in the regulation and trade of GM products. Multilateral regimes,
while subject to distributive conflicts and to forum-shopping and inconsist-
ency across regimes, also have a potentially positive role to play, by lower-
ing the transaction costs of negotiations, providing a common vocabulary for
discussing GMO regulation, clarifying at least some of the mutual obligations
of the parties, and contributing to regulatory knowledge and capacity-build-
ing. We find that the WTO, while treading relatively lightly in a deeply politi-
cized area, can have—and has already had—a positive impact on the conflict,
by channeling the dispute into legal processes, clarifying the procedural obli-
gations of both sides, and catalyzing the pressure to increase the transparency
of domestic regulatory processes.

During our study, an important new factor arose—the emerging role of
large developing countries in the struggle over genetically modified crops.
China and India have adopted GM cotton for textiles, and Brazil and Argentina
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have adopted GM soy. With the rise of these countries as players in the world
economy and in its governance, other developing countries may look to them
when making their own choices about GM varieties. We therefore also con-
clude the book by examining how the US-EU dispute has affected the devel-
oping countries, and the role that these countries may play in shaping the
future of agricultural biotechnology in a dispute that is no longer purely trans-
atlantic but increasingly global in scope.

Not surprisingly, in light of the many domestic and international pressures
on developing-country policy, and in the absence of a generally accepted glo-
bal standard, developing countries have adopted a wide range of regulatory
stances toward agricultural biotechnology, running the gamut from US-style
acceptance and widespread commercialization to strict rejection of the new
technology. Looking across the developing world, we nonetheless see two
broad and somewhat contradictory trends in the regulation and commercial
adoption of GM foods and crops. On the one hand, cross-national surveys
of GMO regulation indicate that with a few exceptions, the general trend in
regulation has been toward greater stringency. A growing number of coun-
tries have enacted new regulatory approval and monitoring requirements, as
well as more restrictive rules for the importation and labeling of GM foods
and crops, reflecting in part transnational capacity-building efforts catalyzed
by the Cartagena Biosafety Protocol. At the same time, however, studies
on GMO cultivation and commercialization reveal impressive increases in
the adoption of GM crops, with the greatest growth rates in the developing
world. Indeed, it seems likely that larger developing countries such as Brazil,
China, and India will continue to invest in GM technology, cultivating a
select group of GM crops, and most others will agree to import at least some
GM products.

In sum, if we extrapolate from current trends, it seems likely that agri-
cultural biotechnology will be increasingly accepted over time, albeit within
significant market and regulatory constraints for GM foods directly consumed
by humans. Nonetheless, the development of GM foods and crops, their regu-
lation and commercialization, are also likely to continue to be shaped, for
good or ill, by future contingent events. A major food-safety or environmental
crisis involving GM foods and crops is, in our view, unlikely in light of over a
decade of experience—yet such a crisis, if it occurred, would likely have a pro-
foundly negative impact on the commercial acceptance and future regulation
of GM foods and crops around the world. In contrast, the development and
adoption in developing countries of second-generation GM crops that signifi-
cantly benefit the world’s poor could also help swing public opinion, markets,
and regulators in favor of agricultural biotechnology around the world. To
the extent that a resolution of the conflict is possible, it is most likely to be
catalyzed neither in the courtroom nor at a negotiating table, but in the labora-
tory and in the fields.
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1.8. A note on methods and theoretical implications

Finally, before proceeding in the next chapter to the challenges of risk regu-
lation and genetic engineering, we close this chapter with a brief discussion
about the nature of our chosen topic, the generalizability of our findings, and
the research methods we have employed. We have chosen to delve deeply into
a particular policy area in which political and legal institutions at multiple
levels interact within a global market context, rather than address multiple
issue-areas, as we have done in earlier work.?® The dangers of generalizing
broader conclusions from a single case study are well known, and we take care
throughout the book to acknowledge the aspects of the dispute that are dis-
tinctive to the subject of agricultural biotechnology. We, nonetheless, decided
to focus on this case for three reasons.

First, the regulation of GM foods and crops is an area of major public policy
import involving revolutionary technologies that could bring significant ben-
efits, yet are also considered by many to pose considerable risks. The trans-
atlantic dispute over agricultural biotechnology matters not only for farmers and
biotech companies that produce GM foods and crops, but also to each of us, for
whom it will affect the food we eat, the clothes we wear, and the environment
we inhabit. In a world where agricultural trade continues to grow faster than
agricultural production, and where the global food distribution system cannot
guarantee the segregation of seed varieties, the resolution of the regulatory con-
flicts between the US and EU will facilitate or impede the adoption of agricul-
tural biotechnology, and in this way, will shape the future of agriculture?

Second, we believe that the GMO conflict is emblematic of issues that
will arise in the future, in an economically globalized world characterized
by rapid technological changes having uncertain effects. Current disputes
over Europe’s new legislation for chemicals, and potential future ones
over nanotechnology are two examples. Future technological developments,
including agricultural biotechnology, will affect a broad spectrum of concerns,
ranging from international competitiveness, trade and investment, research
and development, environmental risk, human and animal welfare, consumer
protection, poverty eradication, human rights such as food security, the ethics
of new research, the relative roles of scientific and political oversight of regula-
tory approvals, and the impact of foreign and international law and of global
markets on national decision-making and local social orders. Understanding
how domestic polities have governed the new technology of GM foods and
crops, and how international networks and regimes have succeeded or failed
in coordinating domestic regulations in the face of risk, is therefore, a crucial
step in understanding the regulatory challenges to be faced in a rapidly chan-
ging world in the years to come.

Third, and most generally, the GMO case is one in which two large, mar-
ket-oriented and democratic actors have attempted repeatedly to cooperate
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in an area that would traditionally have been characterized as “low politics”
in international relations, and in which a plethora of bilateral networks and
multilateral regimes stood ready to facilitate cooperation. Yet, such efforts at
cooperation have failed repeatedly, leading us to believe that a careful under-
standing of the GMO case would reveal both the impediments to successful
cooperation and the contributions that international institutions and inter-
national law might nevertheless make when cooperation fails.

Throughout the book, therefore, our aim is not only to investigate and offer
a definitive empirical account of the transatlantic GMO dispute—although we
hope we have done just that—but also to draw on a series of “mid-range” the-
ories that address the various aspects and stages of the dispute, and to engage
in the testing and further elaboration of those theories. Hence, in Chapter 2,
we elaborate the theories of comparative public policy-making, path-depend-
ence, and two-level games; in Chapter 3, theories of deliberation and persua-
sion; in Chapter 4, theories of distributive bargaining, regime complexes, and
forum-shopping; in Chapter 5, legal theories of international judicial decision-
making; and in Chapter 6, theories of international-domestic law and policy
interaction. In one sense, therefore, this book represents “applied theory,”
drawing on theories of politics and law to analyze and think critically about
one of the vital public-policy issues of our day.*® At the same time, however,
we believe that our analysis of the GMO case has implications for broader the-
oretical inquiry, providing an important test case for theories of public policy-
making, network governance, and deliberation, and generating new insights
and hypotheses about the workings of international “regime complexes,” the
interaction of hard and soft laws, and the role of international courts and
tribunals when cooperation fails. We, thus, make no attempt to develop any
“grand theory” of the GMO conflict, but rather seek, in this book, to borrow
from theoretical literatures on each of these topics, while also aiming to make
contributions back to those literatures, identifying the implications and les-
sons of our findings for the study of international relations and international
law more generally.

In methodological terms, this study is based on more than eight years of
joint empirical investigation, drawing on a wealth of primary and second-
ary sources, including official documents from the US and the EU, as well
as non-governmental organizations and the many multilateral regimes that
have dealt with one or another aspect of the conflict. Crucially, moreover, we
have cross-checked our findings from these written sources against interviews
with a wide range of European and US government regulators, international
civil servants, scientists, representatives of business, farmers associations,
anti-GMO activists, and other stakeholders holding different ideological and
policy orientations about the dispute. In many cases, these individuals have
requested anonymity in making their comments, and in those cases we have
identified these subjects by their institutional affiliations and the date of the
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interview; where subjects have agreed to allow it, we have identified them
by name. In addition, we have attempted, wherever possible, to corroborate
information gleaned from interviews in other sources, to minimize our own
and the reader’s reliance on non-replicable interview data. Throughout the
book we have attempted to process-trace! our hypotheses and claims at both
the national and international levels, triangulating on our subject using all
available sources, whether primary or secondary, quantitative or qualitative,
written or interview-based, and we have documented our sources as fully as
possible in the footnotes and references to the book.

Although the empirical story of GM foods and crops is a moving target,
we hope that this study provides an accurate and insightful analysis of the
domestic sources of international regulatory conflict; the attempts at and
impediments to cooperation through deliberation and bargaining in trans-
national networks and multilateral regimes; the roles that international law,
international regimes and international markets can nonetheless play, albeit
within severe limits that we identify, in domestic systems; and ultimately
what happens to international law, international regimes and markets, when
cooperation fails.
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